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REPLY BRIEF OF APPELLANT

Appellant Gary K. Shelton, by and through his counsel Haley &
Stolebarger, hereby submits this Reply Brief in support of his
appeal from the Final Order of Property Division, Alimony, and
Attorneys1 Fees, entered by the Honorable James L. Shumate of the
Fifth Judicial District Court of Washington County.

ARGUMENT
THE "CLEAN HANDS DOCTRINE" IS NOT APPLICABLE TO THIS APPEAL.
Appellee interposes the "clean hands doctrine" as a defense to
the sole issue raised in this appeal; Is retroactive modification
of spousal support proper under Utah law? Appellee cleverly avoids
addressing this issue, choosing to not even attempt any rebuttal
arguments in this regard,1 and instead relying solely on the clean
1

It would thus appear that Appellee does not dispute the
correctness of Appellant's argument, set forth in his opening
brief, that retroactive modification of the spousal support order
by the District Court in this case was contrary to Utah law.
1
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hands doctrine as a defense.

However, Appellee's argument must

fail, as the clean hands doctrine is not applicable to this appeal,
and even if it is found to apply, Appellee has nonetheless failed
to sustain her burden of proof by marshalling the evidence.
Appellant submits that, as more fully set-forth in his opening
brief, the retroactive modification of a spousal support order is
contrary to Utah law.

Without any arguments to the contrary

offered by Appellee on this issue, Appellant respectfully requests
this Court to vacate paragraph 9 of the District Court's order,
wherein

the Court retroactively modified

Appellant's

spousal

support obligation.
A.

Appellee has raised the "clean hands doctrine11 in an
improper and untimely manner.

Appellee neglected to raise to the clean hands doctrine during
the proceedings before the trial court.

Appellee now seeks to

interpose the clean hands doctrine as an affirmative defense to
this appeal.

Raising the clean hands doctrine for the first time

at the appellate level is improper and untimely.
It is stated that:
Whether parties are within the application of the maxim
[xhe who comes into equity must come with clean hands']
is primarily * question of fact, and the court, on any
suggestion that a plaintiff has not acted in good faith
concerning matters on which he bases his suit, must
inquire into the facts in that respect. There must be
some evidence to justify the application of the doctrine
by the court, and it should not be applied unless the
person against whom it is sought to be applied was
appraised of the claim of unclean hands and afforded an
opportunity to present such evidence as might bear on
that issue.
30A C.J.S., EQUITY. §102, pp.306-07 (emphasis added).
2
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In this

i

case, Appellant was not "appraised of the claim of unclean hands"
until Appellee filed her Reply Brief in this Appeal. An appellate

<

court, however, is ill-equipped to "inquire into facts" with
respect

to

Appellee's

bare

assertion

of

"unclean

hands."

Similarly, an appellate court is not the proper forum, and

(

likewise is ill-equipped to afford Appellant "an opportunity to
present such evidence as might bear on that issue." see e.g. McCann
v. Jackson, 429 P.2d 265, 266 (Colo. 1967) (citing to 30 C.J.S.

<

Equity § 90, application of doctrine primarily question of fact;
should not be applied unless party against whom it is sought was
appraised of claim and provided opportunity to present evidence
relating to issue.); Conestoga Pines Homeowners1 Ass'n, Inc. v.
Black. 689 P.2d 1176, 1177 (Colo.App. 1984) (whether doctrine
applies is question of fact).
Application of the clean hands doctrine is a matter within the
"sound discretion of the trial court." Wolf and Klar Cos. v.
Garner, 679 P.2d 258, 260 (N.M. 1984); see further Green v.
Higgins. 535 P.2d 446, 449 (Kan. 1975); Manning v. Reillv. 408 P.2d
414, 418 (Ariz.App. 1965).

While it is said that an appellant

court may, on its own motion, invoke the clean hands doctrine,
Gratreak v. North Pac. Lumber Co. . 609 P.2d 375, 378 (Or.App.
1980) , Appellant has been unable to locate any case law in which an
appellant court has done so, except cases in which the appellant
court was conducting a de novo review, see e.g. Merimac Co. v.
Portland Timber & Land Holding Co., 488 P.2d 465, 468 (Or.App.

3
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,

1971); Merit v. Losev, 240 P.2d 933, 939 (Or. 1952).2
Appellant submits that Appellee has raised the clean hands
doctrine in an improper and untimely manner. To allow Appellee to
assert the doctrine for the first time on appeal would be to deny
Appellant an opportunity to present evidence bearing on the issue.
Additionally, it would cast upon this court the burden of acting as
a trier of fact on the issue without the benefit of a de novo
review.
Furthermore, under Utah law, an issue not raised in the trial
court, nor addressed by the trial court, cannot be considered for
the first time on appeal. As stated by the Utah Court of Appeals,
in Call v. City of West Jordan, 788 P.2d 1049 (Utah App. 1990):
It is well established that this court will not consider
an issue on appeal x[w]hen there is no indication in the
record on appeal that the trial court reached or ruled on
an issue.1 (citation to Brombera v. Hess, 782 P.2d 198,
201 (Utah Ct.App. 1989)).
Id. at 1052; see also Zions First Nat. Bk. v. Nat. Am. Title Ins.,
749 P. 2d 651, 657 (Utah 1988) (Supreme Court will not consider
issues not submitted to trial court, and upon which trial court did
not have opportunity to make findings of fact or law); Wurst v.
2

The New Mexico Supreme Court, in refusing to apply the
clean hands doctrine when raised for the first time in a non-de
novo appeal, stated that:
It is asserted, however, that courts regard the "clean
hands" maxim as of such importance that they will raise
the question on their own motion in proper cases. This
is correct, generally speaking, but the trial court, who
alone is the trier of facts in this state, should have
acted, or should have been called upon first to act upon
the matter.
Moslev v. Magnolia Petroleum Co., 114 P.2d 740, 757 (N.M. 1941).
4
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Department of Employment Sec, , 818 P.2d 1036, 1039 (Utah App. 1991)
(appellant court will not address issue raised for first time on
appeal); Olson v, Park-Craig-Olson, Inc.f 815 P.2d 1356, 1358 (Utah
App, 1991) (appellant court will not consider arguments not raised
before trial court); Shire Development v. Frontier Investments. 799
P.2d 221, 224 (Utah App. 1990).
Having failed to raise her claim of "unclean hands" in the
trial court, thereby depriving both this Court, and Appellant, the
benefit of a factual inquiry and findings on the issue, Appellee
should be barred from raising the issue in this appeal.
B. Appellee has failed to meet her burden of proof.
Assuming,

arguendo, that this

Court

finds Appellee has

interposed the clean hands doctrine in a proper and timely manner,
Appellee has still failed to meet the requisite burden of proof by
marshalling

her

evidence.

As

such, Appellant

submits that

application of the clean hands doctrine should be denied and the
relief prayed for in Appellant's opening brief granted.
Appellee, to substantiate her assertion of Appellant's unclean
hands, points to the fact that Appellant was held in contempt by
the trial court. It is recognized, however, that equity "does not
require saintliness." North Pac. Lumber Co. v. Oliver, 596 P.2d
931, 939 (Or. 1979)..

Similarly, the doctrine "is applied for the

protection of the integrity of the court and not for the benefit of
the parties." Gratreak, 609 P.2d at 378.
When the issue of the propriety of retroactive modification of
alimony was raised by Appellant in the trial court, Appellee did
5
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not claim Appellant should be barred because of unclean hands.
More importantly, the trial judge did not raise the claim sua
sponte, as was within his power to do. see e.g. Gratreak 609 P.2d
at 378. It can be inferred from this omission that the trial judge
felt the Courtfs integrity properly protected through a contempt
sanction, and not through application of the clean hands doctrine.
By seeking invocation of the doctrine for the first time on
appeal, Appellee is attempting to use it for her own benefit, and
not for the benefit of the court.

Such a purpose is improper.

Likewise, Appellee has failed to marshal her evidence in
support of application of the clean hands doctrine. Other than the
contempt ruling, accompanied by unsubstantiated allegations of
perjury, Appellee fails to set forth any evidence upon which to
base a claim of unclean hands, and has thus failed in "providing
the reviewing court with an adequate record on appeal to prove
[her] allegations."

Call 788 P.2d 1049 (Utah App. 1990).

As more fully set forth above, this Court is ill-equipped to
receive additional evidence in this regard, and likewise, cannot
offer Appellant the proper forum in which to submit evidence in
rebuttal to Appellee's claim of unclean hands. As such, this Court
should deny application of the doctrine.

CONCLUSION
Based on the foregoing, Appellant respectfully requests this
Court refuse application of the clean hands doctrine and grant the
relief prayed

for in Appellant's opening brief; vacation of
6
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paragraph 9 of the District Court's order, wherein the Court
retroactively modified Appellant's spousal support obligation.
Dated this

day of December, 1993.
HALEY & STOLEBARGER

CAROLYN NICHOLS
Attorney for Appellant
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